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. Sharia literally means ‘the pmathmoﬁzjx -

There are two maijrsources of sharia law. The
{irst and most important source is the
Qur‘an, arevelation from AHah to the
Prophet Muhammad (peace be upon him).
The second source of sharia is found in the
Sunnah, that is, the teachings, sayingsand
conductof the Prophet Muhammad (pbuk}
inliving and explaining the Qur’an.

Marriage

According tothe sharia, amarriage {nikah)
need notbe conducted in a registered or
specified place and can take place anywhere
solongasitis contracted in the presence of
witnesses and with the husband agreeing to
pay astipulated dowry (mahr).

Itisnot unusual forthe actual nikahtobe
conducted in the home of the bride and the
wedding party to take place that evening.
Whilsta nikah entered inte in Britain wili not
be recognised here, if conducted in a country,
for example Pakistan, whose law and cus-
toms recognise the ceremony and if the nikah
is conducted in accordance with these rules,
then it would be recognised as a valid mar-
riage in Britain.

Itmay besurprising for many that the
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marriage contract can be conducted without

the presence of the woman provided her wali

¢ (male guardian - usually her father) consents

onher behalf and is acting on her instruc-

. tions. Unfortunately, because of this, some

parents have subjected their children to
forced marriages both im England and over-
seas,

Case study 1: Did Ayesha consent to her
marriage?
Ayeshahas discovered her father has con-
sented toher marriage without consulting
her properly. She told her father when he
soughther consent that she wanted to com-
plete her university studies before consider-
ing marriage. She says her father has told her
inno uncertain terms that she will have to
live withthis man. Her father has threatened
tobeather if she disrespects his wishes and
does notuphold the family henour. He has
used violence in the past. Ayesha saysshe
did notconsent to the martiage. Ayeshais 19,
® Ayesha’s main aim will be to setaside
the nikah coniract. The English courts cannot
offera remedy in this regard but the Sharia
Council can. The Sharia Council are able to
set asidea nikah that has been undertaken
without consentand onsame occasions can
abrogate the responsibility a wali has if that
responsibility has been abused. In other
words, aresponsible person of the commu-
nity willin the future actas Ayesha’s wali
instead of father. Ayesha could issue an
application for a non-molestation injunction

since her father has threatened to use vio-
lenice and has in fact used violence in the
past. Attaching a Power of Arrest to the order
would assist the Sharia Council in their con-
clusions as a courthas already deemed that
therehavebeen threats of violence. Obvi-
ously, Ayesha may be reluctant in pursuing
an injunction against her father but the
options should be presented toher.

The Miahr
Mabhr is an essential element of Muslim mar-
riages prescribed by the Qur’an and is an
obligatory giftby the hushand to the wife at
the time of contracting the marriage. The
mahr is considered as a mark of honourand
respect. Under Islamiclaw, the responsibility
of maintaining the family in providing food,
shelter and clothing rests solely on the shoul-
ders of the husband. The wife can contribute
tohousehold expenses if she so chooses.
Thus, the mahr at an early stage places a
sense of responsibility on the husband.
Because the nikah contract sometimes
contains financial provisions, it can be a use-
fulindicator of the parties’ intentions if the
marriagebreaks down within afew years
(i.e.itisashort marriage for the purposes of
Englishlaw).If the parties conducted a civil
ceremony as well as the nikah, they willbe
entitled to pursue an ancillary relief applica-
tion. Inthese circurhstances, thenikah con-
tract, which israther like a pre-nuptial
agreement, could be used tosupporta
party’s case. English courts have recognised




and upheld the concept of the mahr. In
Qureshiv Qureshi [1971]2 WLR 518, the court
accepted the wife ought to be awarded her
mahr as promised by her husband before he
effected the marriage contract.

Case study 2: Nikah as a quasi pre-nuptial
agreement

Sairah and Ahmad are introduced through
family. They meet on several occasions and
agree they may be a suitable match foreach
other. Within threemonths of meeting and
with their parents’ approval they undertake

acivilceremony on1 Marchand thenikahon

2March. The nikahis conducted by the local
Imam in the usual way in the presence of two
witnesses. Ahmad promises to Sairah inan
oraland written agreement that, should the
parties divorce, she will retain all the jew-
ellery given to her as gifts from Ahmad’s
family totalling £4,000 and her mahr of
£3,000. Six months later, Ahmad gives Sairah
thetalaq (notice to divorce) but refuses to
returnher jewellery. Sairah seeks financial
relief.

@ The parties have conducted both a reli-
gious and civil ceremony and therefore
Sairahis entitled to pursue an application for
ancillary relief. As the marriage is short, any
financial provisions within the nikah con-
tractcould be used to reflect the intention of
the parties as would happen if a formal pre-
nuptial contracthad been: drawn up. English
courts do give consideration to the financial
agreemnent the parties reached before effect-
ing the marriage contractand this carries
moreweight if the marriage is short.

Divoree and the right to separate
Although divorce (talag)is distiked in Islam,
theright to separate is conferred on both the
husband and wife, For the husband, the right
todivorce is automatic whereas for the wife,
this right has to be acquired (khula) upon sat-
isfying an Imam or scholar. However, the pri-
mary emphasis, whena coupleare facing
problems within the marriage, is striving to
achieve reconciliation. Thus, services such as
Relate should certainly be offered to Mushm
clientsundergoing matrimonial difficulties.
It may also be useful to find out whether
there are Muslim martiage counsellors avail-
ablethrough local mosques.

Itis sometimes the case that Muslim men
separate from their wives but refuse to grant
adivorce. Insuch a situation, the wife can go
to the Sharia Council who will investigate
her requestand if recenciliation is impossi-
ble, will grant her the khula —divorce initi-
ated by the wife. It is important for
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practitioners tonote that because of the
investigative nature of granting a khuia, the
Sharia Councilis far more likely to grant one
swiftly if a Decree Nisi or Decres Absolute
has already been obtained.

ForaMuslim couple who have only con-
ducted the nikah, financial protection under
Trustsof Land and Appointment of Trustees
Act1996 (TLATA), as with any other cohabit-
ing couple is available. If there are children
involved, anapplication under Schedule
Ome ofthe Children Act 1989 can also be
made.

It therelationship is a very long one, the
courts may recognise the marriage and the
partiesmay then be entitled to a financial set-
tlementunder ancillary relief proceedin gs.
In the recent case of Chief Adjudication Officer
7 Bath [2000] 1 FLR 8, the parties werenot
aware that their marriage celebrated accord-
ing to the Sikh rites was notvalid. The courts
held their mistakenbelief and the factthat
they lived as man and wife for 37 years gave
rise to the presumption of validity in com-
mon law, Further, the case of A-M v A-M
[2002}2FLR 6 held that cohabitation and rep-
utationof being man and wife amounted to
strong evidence that a lawful marriage had
taken place even when the marriage in ques-
tion wasthenikah.

Case study 3: Spouses or cohabitees?
Umaris married with three young children.
His wife recently lefthim for another man.
Shetold Umar that she never really Joved
himand was forced to marry him. He hasnot
pronounced the talaq yetbut wants to know
whathis position is with regards to the
finances. Through some initial questioning
youelicit that the main asset is the former
matrimonial home (FMH). Umar intends to
care forall three children. The length of the

marriage is six years. The parties contributed
equally to the FMH. She wants to see the chil-
drenbutis happy for them to stay with
Umar. Upon further questioning you dis-
cover that Umar and his wife had not under-

taken a civil ceremony and the nikah was
conducted in England. Umarwants to know
what he can do to secure the FMH as a home
for his children.

@Even though Umar and his wifebelieve
they aremarried, because theyhave only
conducted the nikah, they areregarded as
mere cohabitees under English law. The
length of the marriage is not sufficient to give
rise to the presumption of validity. Umar‘s
wife has raised theissue that she felt she was
forced to marry him six years ago. Islamic

- scholars have stated unanimously that when

parties behave and demonstrate a refation-
ship that is consistent with thatof a husband
and wife and have children of the family, the
nikah willnotbe held as invalid. Umar’s
wife ought tohave stated from the outset she
wasnotagreeable tothe nikah and years
later after three children cannot use regretas
ameans tosetaside the nikah - especially
when children are involved.

Although Umar has not yet pronournced
the talaq, i would makeno difference to ary
application he makes. The English courts
cannotdeal with his Islamic divorce. In
Islamic Jaw, he ought not to withhold divorce
from his wife if the relationship is atan end.
Umar could issue TLATA proceedings but
this would not take into account the chil-
dren’s interest. His primary aim is to secure
the FMH for the children and therefore a
Schedule One application may be more
appropriate.

Dealing with clients’ needs

Every practitioner knows thatin order to
meet theneeds of a client, youmust first
understand what their needs are. There are
now around two million Muskims living in
England who wish to practise their religion
and asa consequence apply aspects of
Islamic law to their personal lives. This is
particularly true in the family law arena and
has consequences for practitioners deating
with Mustim clients.

Raffia Arshadis a harrister practising frem St
Mary's Chambers who regularly advises on various
aspacts of Islamic family law. She has been involved
in acvising the Horre Office on forced marriages.
Sha can ba contacted on 01 15 950 3503, The
Sharia Councliwas established in 1982 to advise
Muslimg in the UK on Islamig law. Their website can
found atwwwi. islamic-sharia.co.uk




